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This is the law in California, 8 with the single exception that, as 
regards premises intended for human occupation, the common law 
has been superseded by statute to the extent that it is the duty of 
the landlord to repair upon notice. 9 Yet even in this respect, there 
is no implied warranty in a lease that the premises shall be fit for 
the purpose for which they are leased. 10 Nor is the statute so con- 
strued as to impose on the landlord a duty of putting in new im- 
provements. 11 Under similar statutory provisions in Georgia it was 
held that if the defects are patent and known to both parties at 
the time of the lease, the lessee takes the premises as they are and 
cannot demand that the landlord remove the defects. 12 

H. L. K. 

Negotiable Instruments: Death of Drawer of a Check. — 
The administrator of the drawer of a check sued the payee, in 
Elgin v. Gross-Kelly & Company, 1 to recover money received from 
the drawee bank in payment of the check, neither the payee nor 
drawee having notice of the death of the drawer at the time of the 
payment. It was held, that the check operated as "an assignment 
pro tanto as between the maker and the payee," and that therefore 
the plaintiff could not recover. 

The question, what is the effect of the death of the drawer of a 
check, raises the further query, what is the legal significance of a 
check? Two answers find support in the authorities, (i) that it is 
an assignment, 2 and (2) that it is an authority. 3 

To hold, as in the principal case, that the check is an assign- 
ment is untenable, because it offends the rules, that to be negotiable 
an instrument must be payable generally, and not out of a particular 



(1875), 4 Hun, 100; Seaboard Realty Co. v. Fuller (1900), 33 Misc. Rep. 
109, 67 N. Y. Supp. 146. 

s Brett v. Berger (1906), 4 Cal. App. 12, 87 Pac. 222; Wall Estate 
Co. v. Standard Box Co. (1912), 20 Cal. App. 311, 128 Pac. 1020; Wilson 
v. Treadwell (1889), 81 Cal. 58, 22 Pac. 304. 

a Cal. Civ. Code, §§1929, 1941, 1942; Van Every v. Ogg (1881), 59 
Cal. 563. 

l <> Green v. Redding (1891), 92 Cal. 548, 28 Pac. 599. See alsc 
Gately v. Campbell (1899), 124 Cal. 520, 57 Pac. 567. 

"Wall Estate Co. v. Standard Box Co. (1912), 20 Cal. App. 311, 
128 Pac. 1020; Torreson v. Walla (1902), 11 N. Dak. 481, 92 N. W. 834. 

"Driver v. Maxwell (1876), 56 Ga. 12; Bosworth v. Thomas (1881), 
67 Ga. 640; Aiken v. Perry (1903), 119 Ga. 263, 46 S. E. 93. 

1 (N. Mex., July 8, 1915), 150 Pac. 922. 

2 Raesser v. National Exchange Bank of Milwaukee (1902), 112 Wis. 
591, 88 N. W. 618, 56 L. R. A. 174, 88 Am. St. Rep. 979; Wasgatt v. 
First National Bank of Blue Earth (1912), 117 Minn. 9, 134 N. W. 224, 43 
L. R. A. (N. S.) 109; Niblack v. Park National Bank of Chicago (1897), 
169 111. 517, 48 N. E. 438, 39 L- R. A. 159, 61 Am. St. Rep. 203; Cook v. 
Lewis (1912), 172 III. App. 518, decided under Negotiable Instruments 
Law, contra. 

3 Florence Mining Company v. Brown (1888), 124 U. S. 385, 31 L. 
Ed. 424, 8 Sup. Ct. Rep. 531; Pullen v. Placer County Bank (1902), 138 
Cal. 169, 71 Pac. 83, 94 Am. St. Rep. 19. 
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fund;* and that the debtor cannot, without his consent, be subjected 
to several actions to recover portions of one debt." But if this 
theory is adopted, the death of the depositor should, as suggested 
in the principal case, have no effect upon the rights of the payee 
of the check, or upon the rights of the bank, because there is no 
authority to be revoked. 

That the check is an authorization to the bank, and to the payee, 
is the theory most generally adopted by the courts. 6 Under this 
theory, the common law rule that the death of the principal revokes 
the authority of the agent, regardless of notice, 7 would ordinarily 
apply. But this common law rule has been severely criticised 8 
because of its harsh results ; it is based upon technical considera- 
tions rather than justice. The more highly developed civil law rule, 
that "the acts of the agent, done bona fide, in ignorance of the 
death of the principal, are valid and binding upon the heirs of the 
latter," 9 is preferable; and especially is this so in the case of 
negotiable instruments, since they are products of the law mer- 
chant, 10 and not of the common law. Accordingly, there is a ten- 
dency to hold that the bank is protected when it pays the check in 
ignorance of the drawer's death ; J1 and similarly, it would seem 
that the payee should be allowed to retain the money when he re- 
ceives payment without notice of the drawer's death, although here 
there is not the same hardship as in the case of the bank, since the 
payee can recover from the drawer's estate, provided it is solvent, 
on the contract implied in the check that the drawer will pay it if 
the bank refuses to. 12 Of course no one is entitled to act in reliance 
upon a check when he has notice of the drawer's death. 13 

The fact that banking grew up under the law merchant, together 
with the fact that the courts find it difficult, under common law 
rules, to protect banks paying checks without notice of the death 
of the drawer, suggests that perhaps it is a mistake to try to make 
this product of the law merchant square with the rigid rules of the 
common law. 



4 See note, 1 California Law Review, 261. 

5 Mandeville v. Welch (1820), 5 Wheat. 277, 5 L. Ed. 87; German 
Fire Insurance Co. v. Bullene (1893), 51 Kan. 764, 33 Pac. 467. 

8 Florence Mining Company v. Brown, supra; Pullen v. Placer 
County Bank, supra. 

7 Long v. Thayer (1893), ISO U. S. 520, 37 L. Ed. 1167, 14 Sup. Ct. 
Rep. 189. But see, Cal. Civ. Code, §2356. 

8 Mechem, Agency, 2d ed., § 664, and cases there cited. 

9 Story, Agency, 9th ed., § 491. 

10 Randolph, Commercial Paper, 7 Cyc. 525. 

11 Glennan v. Rochester Trust and Safe Deposit Co. (1913), 209 
N. Y. 12, 102 N. E. 537. 

12 Shepard & Morse Lumber Co. v. Eldridge (1898), 171 Mass. 516, 
51 N. E. 9; Bank of Venice v. Clapp (1911), 17 Cal. App. 657, 121 
Pac. 298. 

13 In re Stacey's Estate (Jan. 16, 1915), 152 N. Y. Supp. 717. 
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But if the protection of the bank must be worked out in terms 
of the common law, it seems that it would be simpler, and more in 
accord with the intent of the parties, to consider that one of the 
terms of the contract, which is implied between the depositor and 
the bank from the act of making a deposit, 14 is a promise from the 
depositor that the bank will be reimbursed if it pays his checks 
not knowing of his death. This theory would give the bank a 
right, similar to that of the payee, against the drawer's estate : and 
it would obviate the necessity either of making exceptions to com- 
mon law rules, or of calling the check an assignment, contrary to 
the weight of authority as expressed in the Negotiable Instruments 
Law, 15 in order to protect banks paying without notice of the 
drawer's death. 

R. E. H. 

Nuisance: Legislative Authority. — In E. I. Du Pont de 
Nemours Powder Company v. Dodson 1 two questions are pre- 
sented : ( i ) How far may a state legislature go in legalizing what 
would otherwise be a nuisance? (2) What is necessary to consti- 
tute legislative authority to maintain it? The plaintiffs sued to 
enjoin the maintenance of dynamite in a magazine on premises im- 
mediately adjoining their livestock pasture, four to six hundred 
yards from their residences, and in a thickly settled community, 
claiming that it destroyed the market value of their land, as well as 
rendering their homes unsafe. The defendant pleaded a state 
statute regulating the business of manufacturing and storing ex- 
plosives. This law forbade the location of such businesses in 
certain places, and required a certificate from the state mine in- 
spector approving any location in places not prohibited. Compli- 
ance with this statute was alleged and proved. Another statute 
provided that "nothing which is done or maintained under the 
express authority of a statute can be deemed a nuisance." In re- 
fusing the injunction for the reason just stated, the court did not 
deny that the alleged nuisance might have been enjoined but for 
the statutes, nor that damages might be recovered in spite of the 
statutes. It was also admitted that legislative authority could not 
be pleaded unless the legislature clearly contemplated the precise 
act complained of. 

The ordinary case in which a legislature may authorize the doing 
of an act which would otherwise be a nuisance is that of a grant 
to a public utility, the most common example being that of power 
given to a railroad. In such cases the public benefit derived from 
its operation will outweigh private inconvenience therefrom. But 



"Levine v. State Bank (1913), 141 N. Y. Supp. 596, 80 Misc. Rep. 
524; Kloepfer v. First National Bank of Herington (1902), 65 Kan. 774, 
70 Pac. 880. 

15 Negotiable Instruments Law, § 189. 

1 (Okla., May 4, 1915), 150 Pac. 1085, rehearing denied, Aug. 13, 1915. 



